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56 STOREY v. KBEWSON. 

Supreme Qowrt of Indiana. 
STOREY v. KREWSON et al. 

Where mutual acts are to be done by two parties at the same time, and the right 
of each depends upon the performance of the other, either may tender perform- 
ance of his part on condition of the simultaneous performance of the other's part, 
and such tender will be good. But when one party is bound to perform an act 
not dependent on any act of the other, a tender to be valid must be without con- 
ditions. 

A tender of the amount due upon a promissory note payable at a bank, made 
tipon the condition that such note shall be surrendered, is sufficient, but if the note 
be secured by a mortgage on real estate, a tender of the amount upon the condi- 
tion that such mortgage shall be released or cancelled, is insufficient. 

Section 5 of the Indiana " act concerning mortgages," approved May 4th 1852 
(2 R. S. 1876, p. 333), requires a mortgagee of lands to enter satisfaction thereof 
only upon his having received, not a tender merely, but full payment, of the debt 
secured thereby. 

On error from the Marion Superior Court. 

On December 1st 1873, Mary C. Henderson and James M. Hen- 
derson made their joint promissory note, payable seven months 
after date, to Harrison Owens and Narcissus Owens, for $500, with 
interest, negotiable and payable at Fletcher & Sharpe's bank, in 
Indianapolis, without relief, &c, and at the same time executed a 
mortgage, conveying to the payees of the note a certain tract of land 
therein described, to secure payment of the note. Harrison Owens 
endorsed the note and mortgage, in writing, and Narcissus Owens 
assigned the same, by delivery, to John W. Moore, who endorsed 
the same to the appellants. In July 1874, the Hendersons sold 
and conveyed the lands described in the mortgage to Krewson and 
Myers, who, as a part of the purchase-money, assumed the payment 
of the note made by the Hendersons to the Owens, secured by the 
mortgage on the same lands. The appellants brought this suit to 
recover upon the note, and to foreclose upon the mortgage, making 
Krewson and Myers, and Narcissus Owens, who had assigned the 
note and mortgage merely by delivery, defendants to their com- 
plaint. 

Krewson and Myers answered, admitting the note and mortgage 
and that they had purchased the land, and assumed the payment 
of the note ; alleging that they made certain payments on the note, 
and in 1874 called upon the appellants and were informed by them 
of the balance due ; and that, thereupon, at the same time and 
place, these defendants counted out and handed to these plaintiffs 
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the sum claimed as due in full payment and satisfaction of said note 
and mortgage; that plaintiffs then and there took said money, 
handed them by defendants, counted the same, and remarked to the 
defendants that it was all right and satisfactory, and they would 
accept the same in payment of said note and mortgage. Defendants 
then and there demanded the surrender of said note, and the can- 
cellation of said mortgage ; whereupon the plaintiffs offered to sur- 
render said note, but, wrongfully, fraudulently, for the purpose of 
oppressing these defendants by the bringing of this suit, refused to 
cancel, or have cancelled, said mortgage ; the defendants refusing 
to make payment except upon the condition named, then made a 
tender upon the same condition, &c. Plaintiffs demurred to the 
sufficiency of the answer, but the demurrer was overruled, and 
judgment entered for plaintiffs for the amount tendered, without 
interest, and judgment for defendant for costs. To reverse the latter 
judgment the plaintiffs brought the case to this court. 

(x. W. Richardson and L. H. Richardson, for appellants. 
U. A. Parker, for appellees. 

The opinion of the court was delivered by 

Biddlb, J. — Was the tender, made upon the condition that the 
appellants should cancel the mortgage, sufficient? This is the 
decisive question in the case. In all other respects the tender, as 
alleged in the answer, is good. 

The appellees insist that they had the same right to demand the 
cancellation and satisfaction of the mortgage from the appellants, 
as the makers of the note had to demand the same from the payees 
and mortgagees, in case the note had been paid by them ; that the 
payment of the note, its surrender, and the cancellation of the mort- 
gage, were simultaneous acts, neither of which could be demanded 
without the performance of the other ; and cites to us Story on 
Promissory Notes, sections 106 and 107, and the notes thereto. 
Neither Mr. Story, nor the notes, nor the authority cited, support 
the appellees, any farther than as to the surrender of the promissory 
note upon tender of payment being made. They say nothing about 
the cancellation of a mortgage. 

When mutual acts are to be done by two parties, at the same 
time, and the right of each depends upon the performance of the 
other, either may tender his part of the performance, upon the con- 
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dition that the other performs his part ; and neither is compelled 
to perform his part unless the other performs his part also ; as when 
land is bargained and sold, to be conveyed upon payment of the 
purchase-money. In such a case, neither can be compelled to per- 
form his part of the agreement except on performance by the other 
of his part ; that is, the vendee cannot demand the conveyance 
without tendering the purchase-money ; and the vendor cannot 
demand the purchase-money without tendering the conveyance ; 
and either may make a good tender to the other upon the condition 
that he will perform his part of the agreement. 

But when one party is to perform an act whose right does not 
depend upon any act to be performed by the other party, the tender 
must be without condition ; as when money is to be paid without 
condition, the current of authorities — indeed, we believe it to be 
quite uniform — holds that the party bound to pay the money can- 
not make a good tender upon the condition that the party to whom 
the money is to be paid shall give him a written receipt therefor ; 
and in the case of a non-commercial promissory note, the authorities 
are in conflict whether a good tender can be made upon the condi- 
tion that the note shall be surrendered ; but in the case of com- 
mercial paper, the authorities seem to be uniform that a tender 
upon condition that the paper shall be surrendered is good, because 
such paper might be put in circulation after payment, and innocent 
parties become liable ; not so, however, with non-commercial paper ; 
after payment by the maker it becomes harmless as against him, 
wherever it may go. A tender, to be good, must not be upon any 
condition prejudicial to the party to whom it is made. 

The mortgage is merely the incident to the note. The payment 
or satisfaction of a note secured by a mortgage is a full and complete 
discharge of the mortgage. According to the rules above expressed — 
and we believe they are correct and well sustained by authority — 
the answer we are considering is insufficient as to the averment of 
tender. The acceptance of the money as alleged, and the surrender 
of the note, operated as a complete legal discharge of the mortgage 
by which the payment of the note was secured, as much so as if it 
had been surrendered with the note, released upon the record, or 
actually cancelled. The appellees had no right to demand a can- 
cellation of the mortgage as a condition to the tender, — it would in 
no way have strengthened their right nor placed them in any better 
legal status — for the surrender of the note, upon its payment, 
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worked the destruction of all legal vitality in the mortgage : Arm- 
strong v. Murphy, 2 Ind. 601 ; Sherman v. Sherman, 3 Id. 337 
Ledyard v. Chapin, 6 Id. 320 ; Francis v. Porter, 7 Id. 213 
Bickle v. Beseke, 23 Id. 18 ; Lynch v. Jennings, 43 Id. 276 
Rose v. Duncan, 49 Id. 269 ; Roosevelt v. The Bull's Head Bank, 
45 Barb. 579. 

We think a demand to cancel the mortgage, as a condition of the 
tender, is not different in principle from demanding a receipt as a 
condition to the payment of money. 

It would be the duty of the appellants, after " having received 
full payment of the sum" secured by the mortgage, to " enter satis- 
faction on the margin or other proper place in the record of such 
mortgage," according to sect. 5, 2 Rev. Stats. 1876, p. 334; but 
they could not be required to do so, merely upon a tender of the 
amount, as a condition to their right to receive the money. The 
section cited would not bear such a construction. 

The judgment, as to the costs below, is reversed, with costs 
here ; cause remanded, with instructions to proceed according to 
this opinion. 
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english courts of law and equity. 1 

supreme court op indiana. 2 

supreme court of iowa.* 

supreme court of the united states. 4 

Action. 

Breach of Public Statutory Duty. — The mere fact that the breach of 
a public statutory duty has caused damage does not vest a right of action 
in the person suffering the damage against the person guilty of the 
breach ; whether the breach does or does not give such right of action 
must depend upon the object and language of the particular statute : 
Atkinson v. The Newcastle and Gateshead Waterworks Co., Law Rep. 
C. A , 2 Ex. D. 

Agent. See Officer. 

Power to borrow Money — Persons dealing with Agent before Notice 
of recall of his Powers. — A general power to borrow money includes 

1 Selected from the late numbers of the Law Reports. 

2 From A. N. Martin, Esq., Reporter ; to appear in 55 Indiana Reports. 

3 From John S. Runnells, Esq., Reporter; to appear in 44 Iowa Reports. 

4 Prepared expressly for the American Law Register, from the original opinions 
filed daring Oct. Term 1877. The cases will probably be reported in 5 or 6 Otto. 



